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From universal civil jurisdiction to forum of necessity – Reflections on the  
judgment of the European Court of Human Rights in Nait-Liman | Cedric Ryngaert

It is doubtful that universal civil jurisdiction is authorized, let alone required by public international law. How-
ever, victims of human rights violations could pin their hopes on the private international law doctrine of forum 
of necessity (FNJ), which, in some states at least, empowers the forum state’s courts to exercise civil jurisdiction 
over cases with a strong foreign dimension, provided that some connection to the forum can be established and 
the victim faces a denial of justice elsewhere. Unfortunately, where FNJ is on domestic statutory books, it may be 
interpreted so restrictively that foreign-cubed cases stand little chance of success. Swiss practice, exemplified by 
the Nait-Liman case, bears testimony to this. 
In line with earlier work carried out by the International Law Association, it is suggested that, especially as far 
as claims regarding human rights violations are concerned, the connection requirement should be loosened, and 
that a variety of relatively minor connections to the forum ought to trigger FNJ. It is uncertain, however, whether 
the connection requirement should be abandoned altogether – i.e., the suggestion of the IDI – as FNJ would 
then morph into the more controversial universal civil jurisdiction. 
The ECtHR deciding Nait-Liman may have been in a bind. It surely noticed the impact of the restrictive Swiss 
courts’ interpretation of FNJ on the alleged victim’s opportunities to have his day in court. But then, the Court 
is not there to impose, via Article 6 ECHR, a liberal interpretation of a specific jurisdictional technique on a 
Contracting Party, where the majority of Contracting Parties does not even use such a technique. As long as FNJ 
practice, especially regarding foreign human rights injuries, remains limited - regrettably so for that matter – for 
the ECtHR to hold a Contracting Party to be in violation of Article 6 ECHR for failing to construe FNJ broadly 
would amount to jurisdictional overreach that may eventually dent its legitimacy.  

Universal civil jurisdiction and reparation for international crimes | Beatrice I. Bonafè

The presentation has the purpose to shed some light on the relationship between universal civil jurisdiction and 
reparation for international crimes. The scenario that will be taken into account is one in which there is a duty to 
afford reparation for international crimes and universal civil jurisdiction is actually provided for.
Preliminarily, the distinction between the two notions will be spelled out. Two main issues will be discussed: first, 
whether universal civil jurisdiction is an appropriate means for ensuring the reparation for harm caused by the 
commission of international crimes; second, the way in which the relationship between universal civil jurisdiction 
and reparation for international crimes may be framed in legal terms. 
The first part of the presentation will include an analysis of the notion of reparation under international law and the 
impact of the collective dimension of international crimes on the choice of the most appropriate means of redress. In 
that regard, the decisions awarding reparation adopted by the ICC are particularly interesting. 
The second part will take into account the relevant international practice, such as the recent case law of the ICJ 
and the ECHR and the works of the Institut de droit international, in order to establish whether and to what ex-
tent existing forms of reparation can be conceived of as a limit to the exercise of universal civil jurisdiction, and 
which criteria may be used to coordinate reparation at the international and national level. The main concern 
underlying this discussion is not to loose sight of the broader legal context in which universal civil jurisdiction 
may develop. 

The role of international courts in the development of the rules on  
universal jurisdiction | Serena Forlati

According to Article 38(1)(d) ICJ Statute, international judgments are ‘subsidiary means for the determination 
of rules of law’. However, international courts have a role in the interpretation, elucidation and development 
of international law, which goes beyond the formal status attached to their deliberations. While the position of 
the International Court of Justice is somehow special in this regard, pronouncements of permanent, multilateral 
courts as the European Court of Human Rights have a systemic impact that is acknowledged and accepted by 
the States participating in the conventional systems establishing them; beyond this, they can also influence the 
development of general international law––including by ‘freezing’ the process of consolidation of rules that are 
not fully embodied yet into customary law.
Arguably, therefore, international courts are expected to exercise particular care whenever they decide cases in-
volving areas where traditional international legal rules may be undergoing transformation due to the emergence 



of ‘new’ values or social needs: specifically in such cases, a well construed and thorough reasoning is crucial 
to the perceived legitimacy of their judgments, regardless of whether they affirm the existence of new rules or 
adopt a more conservative stance. This would seem to be particularly important as regards the interrelationship 
between the European Convention on Human Rights and universal jurisdiction––as the latter rule aims at imple-
menting one of the core principles underlying the Convention’s system, namely the right of individuals to obtain 
reparation for serious violations of their human rights.
The presentation discusses whether the Nait-Liman judgment meets this expectation, drawing some compari-
sons with other judgments of the European Court of Human Rights and other international courts on similarly 
controversial issues.

Enhancing the effectiveness of the right to redress for human rights violation  
by the design of jurisdictional rules | Pietro Franzina

The rules on adjudicatory jurisdiction determine whether, and subject to which conditions, the authorities of a 
given State can entertain a civil claim with a foreign element and decide it on the merits. While these rules often 
feature a high degree of technicality, they are in no way politically neutral. They invariably reflect a political 
understanding of the interests underlying the dispute and they can effectively be designed in such a way as to 
advance one or more particular policies. The presentation discusses the ways in which jurisdictional rules can 
improve the effectiveness of and individual’s right to reparation for egregious human rights violations. 
Basically, the rules on jurisdiction may facilitate reparation (1) by placing the burden of the internationality of 
litigation (i.e., the extra costs or the particular shortcomings associated with the foreign element of the dispute) 
on the alleged tortfeasor rather than the victim, and/or (2) by enabling the victim to take advantage of the best 
available opportunities, among those provided by the legal order of the different States with which the case is 
connected, to succeed on the substance of his claim (for example, to benefit from procedural rules that would 
secure the collection of evidence which could otherwise be difficult to obtain). 
A variety of techniques can be employed to turn these strategies into practice. The creation of a ‘forum of neces-
sity’ fits in this picture. However, it does not exhaust the legal tools that lawmakers might want to resort to for 
this purpose, and should be considered in a broader context. Three groups of techniques may be identified for 
the sake of analysis. (A) Some have to do with the selection and design of the applicable grounds of jurisdiction 
(one technique, for instance, consists in providing for several concurrent heads of jurisdiction, or in vesting the 
seised court with a certain amount of discretion to assert, rather than declining, its own jurisdiction). (B) The 
techniques of the second group rather have to do with the procedural treatment of the issue of jurisdiction, i.e., 
the way in which the existence of the relevant ground is to be assessed (so as to make sure, for example, that 
a decision at first-instance stating that the courts of the forum lack jurisdiction can in fact be reviewed and re-
versed on appeal). (C) Finally, the third group of techniques refer to the exercise of jurisdiction and call for con-
sideration once it is established that jurisdiction over the victim’s claim can in fact be asserted in the circumstanc-
es, at least as a matter of principle. In particular, the question here is whether and by which means some forms of 
cooperation may be put in place between the court seised of the matter and the authorities of such other States 
as may be interested in dealing with the case (for example, in the form of a stay of proceedings), whenever coop-
eration appears to contribute to the realisation of the victim’s right to redress.

The law applicable to the civil consequences of human rights violations  
committed abroad | Patrick Kinsch

Let us assume that the victims of a human rights violation committed abroad can find a forum elsewhere, and 
obtain jurisdiction based on concepts of universal civil jurisdiction. That will only be the first part of their quest 
for justice. The other will be getting an acceptable law applied to the civil consequences of the wrongs that they 
have suffered. Two options are theoretically conceivable: (1) The universalist option: the law applicable is a 
global law (but is there a global law, even in statu nascendi, on these questions of private law?); (2) The national 
law option. The latter is, indisputably, the safer one (and, intellectually, the more conservative one), but it begs a 
further question: will it be application of the substantive law of the forum chosen by the victim, or rather appli-
cation of the law of the State where the violations occurred? The latter possibility is not necessarily nightmarish, 
once the operation of the public policy clause of the forum’s private international law is considered – and under 
the condition that public policy in tort is considered not only as a shield but also, in appropriate cases, as a 
sword.



Civil and criminal universal jurisdiction: analogy, dichotomy  
or synergic relationship? | Chiara Ragni

Universal criminal jurisdiction rests on the premise that certain crimes are so grave that their prosecution 
amounts to an interest of the international community as a whole. As a consequence, any State should be entitled 
to exercise its jurisdiction over those crimes. The question as to whether the same reasoning may be extended 
to the exercise of civil jurisdiction, however, is still controversial. The right of victims to reparation appears to 
be well-established under international law, but it is still conceived as separated from the rules that concern 
the means by which the right itself could be effected (cf. ICJ, Germany v. Italy). It is against these preliminary 
considerations that the relationship between universal civil and criminal jurisdiction will be analysed, taking into 
account three possible perspectives: analogy, dichotomy or synergic convergence. 
As regards the first perspective, according to some authors, universal criminal jurisdiction necessarily entails 
universal civil jurisdiction as the two concepts are justified under the same rationale. This assumption builds on 
the nature of crimes, whose gravity is such to justify a global reaction against the perpetrator. However, it has 
been challenged on the ground that criminal and civil jurisdiction cannot be equated. The two regimes should 
in fact be considered and treated differently, since they pursue different purposes: to end impunity for crimes 
that threaten the international legal order, on the one hand; to grant civil reparation for injuries suffered as a 
consequence of the crime, on the other. This distinction results from the Statutes of the ad hoc Tribunals whose 
international mandate is only limited to the prosecution of crimes under their jurisdiction, while the is of repara-
tion is left with national authorities. 
The Rome Statute seems to suggest a different approach. Proceedings before the ICC are actually intended both 
at the prosecution of perpetrators of international crimes (encompassing retribution, accountability and the fight 
against impunity) and at granting reparation for victims (embracing the concept of restorative justice), meaning 
that, in this context, international justice is conceived as encompassing, in a synergic relationship, both the crim-
inal and the civil dimension of jurisdiction. Under the ICC Statute victims can actually exercise their rights by 
taking part in the criminal proceeding, by introducing a separate claim for reparation grounded on the convic-
tion sentence, and, even in the lack of any criminal proceeding, by making an application before the Trust Fund. 
Financially supported by voluntary contributions, the Fund was set up as a means to ensuring the victims’ right 
to reparation, including in the case of indigence of the convicted person, and also in the absence of a criminal 
proceeding, provided that the alleged injury is a consequence of a crime under the jurisdiction of the Court. 
It should be noted that the exercise of the ICC jurisdiction, which is mainly based on limited universality 
grounds, is submitted to the principle of complementarity, which can be seen as a procedural tool allowing the 
international community to take back the initiative only if States are unable or omit to exercise their jurisdiction. 
Also in the case of civil reparation, the practice of the ICC shows that the Trust Fund may intervene as long as 
the convicted person or the State directly concerned are not in a position  to address the victims’ rights. 
The question arises as to whether the same reasoning may be applied at a national level and whether the exercise 
of universal civil jurisdiction could be conceived as a lawful means of implementing the right of victims to a 
judicial redress in the case where ‘it is necessary to prevent a ‘denial of justice’ (because no effective alternative 
forum was available, or where possible local remedies had been exhausted)’ (EC amicus’ brief).




